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   Thank you very much!!                             

Thank you to those Halton County Law Association members who completed our survey!!   

We appreciate the feedback and we are very thrilled to learn that over 86% of members would 

recommend an HCLA membership to a colleague or someone new to Halton:)   

That’s most definitely something we like to hear!! 

 

Click here to complete the HCLA Member survey  

before it closes on October 18th!! 

Thank you!! 

 

https://www.surveymonkey.com/r/8BTJQ6M
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PRESIDENT’S REPORT 

 by Melissa Fedsin 

 

And just like that, summer bids us farewell and that 
crisp autumn air arrives.  Hard to believe another sea-
son has come and gone.  Despite the challenges of 
2020 and 2021, there is a lot to be thankful for and it 
does seem that better days are finally on the hori-
zon.  That said, there is no doubt that the world as we 
once knew it has changed.   
 
Between COVID-19 and the remediation efforts at the 
Milton courthouse, our member experience has been 
vastly different from years past. 
 
We have been hard at work to ensure that our Asso-
ciation continues to adapt and meet your needs as 
members.  
 
A big thank you to all of those that completed our re-
cent members' survey - your input has been invalua-
ble in determining how we evolve and move forward 
in the future. 
 
We have heard your feedback and are looking for-
ward to sharing some of the changes we have 
planned.  A sneak peek includes health and safety 
changes and other updates to our lawyers' lounge 
and library areas, new events for 2022, new features 
on our website and continuing the virtual format for 
the majority of our CPD programming. 
 
I would also like to report that in light of your feed-
back, the Association will not implement any formal 
COVID-19 policy, but will continue to adhere to all 
required public health measures in our spaces and at 
our events.   
 
If you haven't had the chance to complete the survey, 
you can still do so until October 18, 2021.  Your on-
going feedback is important as we continue to navi-
gate the challenges around us.   

For those of you that may have missed the recent 
update, the estimated return to the Milton Courthouse 
has been delayed until approximately March 
2022.  We will keep you apprised of any further devel-
opments or delays as soon as we are aware.  
 
On a more positive note and after a lengthy hiatus, 
we have finally resumed our social events.  It was 
wonderful to see many of you at our August and Oc-
tober socials.  
 
I am also happy to report that after hearing 
your feedback, we are in the process of planning our 
first in-person holiday party since the onset of the 
pandemic.  Details will be released shortly. 
 
Hoping to see you all very soon and wishing you a 
very Happy Thanksgiving! 
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                Registration now open.  Click here to register! 

https://haltoncountylaw.ca/event-4431993
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BENCHER REPORT  

by M. Claire Wilkinson 

Bencher report from Convocation – October 1, 2021 
 
The Treasurer began Convocation with a recognition 
of the first National Day for Truth and Reconciliation 
on September 30, 2021, regarding the negative im-
pact of residential schools in Canada.  The Treasurer 
also discussed the negative impact that the court ex-
perience has had on some survivors of abuse, and 
the inappropriate legal service that some survivors 
have received historically.  The Treasurer reminded 
Convocation of the need for lawyers, paralegals and 
students to enhance their cultural competence to be 
better equipped to adequately represent clients from 
these communities. 

An honorary LL.D. was presented to Franklin Bennett, 
who is an expert in creditor/debtor law, and a recog-
nized author of several texts on bankruptcy and insol-
vency law.   Mr. Bennett’s numerous awards and oth-
er recognitions were celebrated as this honour was 
bestowed upon him.   In his address, Mr. Bennett 
asked a number of questions for the profession to 
consider, such as: 

1. Should we restrict the number of lawyers in Ontar-
io? 

2. Should lawyers have more legal training including 
computer training? 

3. Should lawyers’ practices be restricted? 
4. How can we better train and supervise lawyers as 

they set up their own practices? 
5. How can we deal with the access to justice issues 

that continue to plague litigation?   Mr. Bennett 
that competition in the marketplace has not suc-
ceeded in lowering lawyer’s hourly rates. 

 

These are questions worth pondering, and indeed, 
the LSO continues to ask for feedback to be consid-
ered by the Competency Task Force.   The goal of 
the task force is to develop a regulatory regime that 

will ensure long term career competence.   The Law 
Society has put out a Call for Comment, and asks that 
comments be received by November 30, 2021.   You 
can access the Call for Comment through this link: 
https://www.lso.ca/about-lso/initiatives/competence-
framework. 

The Treasurer also noted that paralegal bencher Rob-
ert Burd was again elected as chair of the Paralegal 
Standing Committee.  Congratulations to Robert! 

The Treasurer also discussed the tragic stabbing of 
law firm employee Julia Ferguson on September 3, 
2021.  She advised that the Law Society had passed 
on condolences to Ms. Ferguson’s family, and in-
formed Convocation that Ms. Ferguson’s brother had 
asked all of us to honour her memory by being kind to 
one another. 

As Mental Health Awareness week was taking place 
the week of October 3-9, 2021, the Treasurer thanked 
everyone who had taken the time to complete the Na-
tional Well Being survey.   She noted that pressures 
from the pandemic have made mental health chal-
lenges worse.  If you need help, reach out to https://
lso.ca/licensee-supports-and-resources.     Help is 
free and completely confidential!   The Law Society 
hopes to help break the stigma that has historically 
been connected to mental health services. 
The Access to Innovation pilot project has been 
launched to address legal technological services, and 
to ensure the protection of the public.  Stay tuned for 
more updates and information with respect to this pi-
lot project! 

Nominations for the Law Society awards are now 
open.  More information about the Law Society 
awards can be found here: https://lso.ca/about-lso/
medals,-awards-and-honours/law-society-awards. 

Stephen Raby, Q.C., President of the Federation of 

 

https://www.lso.ca/about-lso/initiatives/competence-framework
https://www.lso.ca/about-lso/initiatives/competence-framework
https://lso.ca/licensee-supports-and-resources
https://lso.ca/licensee-supports-and-resources
https://lso.ca/about-lso/medals,-awards-and-honours/law-society-awards
https://lso.ca/about-lso/medals,-awards-and-honours/law-society-awards
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Law Societies of Canada, also addressed Convoca-
tion.   He reported that the 14 legal regulators across 
Canada that participate in the Federation largely op-
erate by consensus.  This system assists with nation-
al consistency.   He reminded us that CanLII is owned 
by the Federation, and that the use of CanLII has 
substantially increased during the pandemic.  Mr. Ra-
by also reminded use that the Federation manages  
the National Committee of Accreditation for interna-
tionally trained lawyers. 

The LawPRO report was delivered by LawPRO Board 
Chair, Andrew Spurgeon.   He reported that 3000 law-
yers contact LawPRO each year to report a possible 
claim.  Happily, only 15% of these reports involve 
claims that require indemnity payments on the part of 
a lawyer.  There were less claims reported in 2020, 
likely due to the fact that the courts were closed.    As 
expected, reported claims have increased in 2021.    
However, LawPRO does not seek to make a profit, 
and the good news is that for 2022, base premiums 
will remain at $3,000 with no increases.    This IS 
good news, particularly when one considers that in 
1995, the base LawPRO premium was over $5,000!   
Five years ago, in 2016, premiums were $3,350.  So, 
it is good news indeed that in 2022, our premiums will 
remain at $3,000.     LawPRO manages to break even 
despite the lower premiums due to the return that it 
receives on its investments. 

Convocation also passed a motion brought by mem-
bers of the Human Rights Monitoring Group to ask 
the Chinese government to reform its practices, and 
support lawyers and paralegals so that they can carry 
out their professional duties without fear of reprisals.  
This motion was brought specifically in reference to a 
situation involving lawyers Jonathan Ross and Selma 
Masood, who were running to be elected to the Hong 
Kong Law Society, and who publicly stated that they 
supported the Rule of Law.  As a result of their com-
ments, octoChinese authorities threatened both the 
lawyers in question and their families, and further, the 
Law Society that it would lose its regulatory authority.   
We must stand up for lawyers and paralegals who 
stand up for the Rule of Law. 

That’s it for this edition of the newsletter.   Until next 
time! 
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LIBRARY NEWS 
by Karen Cooper 

• quick catalogue access to diverse resources, di-
rectly from the home page 

• a persistent header with a drop-down menu for 
easy navigation by city, or Association 

• information about each location’s hours, library/
lounge access, and available resources 

• also included are details re: robing rooms, lounge 
facilities, parking, any value added extras, and more! 
 
Click here for all the information you need to install 
the OCLA App on your phone or tablet. 

I hope everyone has enjoyed a lovely summer!! 
 
It’s already been quite a busy fall with lots of virtual 
CPD events being planned as well as a small dose 
of in-person social gatherings thrown in for good 
measure. 
 
I would like to extend my thanks to Gordon Brough 
from LexisNexis who shared his expertise at the 
Quicklaw Training Webinar held exclusively for 
HCLA Members on September 29th.  There are al-
ways new tips and tricks to be explored and nifty 
new features to be discovered! 

As things begin to return to some-
thing we’ll call “semi normal”, you 
may find yourself travelling to a 
courthouse in another jurisdiction, so 
I thought this might perhaps be a 
good opportunity to remind you about 
the Ontario Court House Libraries 
Association (OCLA) App.   
 
The OCLA App is designed to be a 
mobile friendly website that provides 
access for all lawyers across the 
province to information about the 
County and District Law Libraries.  
 
You can explore the individual law 
library profiles and the site offers an 
easy to digest overview of the ser-
vices offered in each location.  
 
Some of the features include: 

• highly visible quick link icons to 
contact information, location-based 
mapping, weather and Association 
websites 

 

http://oclanet.com/wp-content/uploads/2019/11/adding-the-ocla-web-app-to-the-home-screen-1.pdf
http://oclanet.com/webapp/
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CIVIL LITIGATION NEWS  

by James Page 

  

https://haltoncountylaw.ca/event-4489503
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CRIMINAL NEWS 

 

 

 

Accepting on-line registrations!  Click here to register! 

 

https://haltoncountylaw.ca/event-4392871


 

Your advertisement could  

appear here! 
 

If you would like to place an ad in an upcoming issue  

of the HCLA News, please see page 26 for  

our advertising rates, or  

email info@haltoncountylaw.ca  

for more information. 
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Connect with us on social media: 

www.haltoncountylaw.ca 

  
 https://www.facebook.com/HaltonCountyLawAssociation/ 

 

 @HaltonLawAssoc   

 

 Halton County Law Association  
           https://www.linkedin.com/company/halton-county-law-association 

https://twitter.com/HaltonLawAssoc
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How Can We Expect Will Validation to Work in 
Ontario? 

Many lawyers are already well aware of upcoming 
developments to Ontario’s Succession Law Reform 
Act,1 effective January 1, 2022. Among key updates 
is the introduction of a new will validation provision. 
This represents a marked departure from the current 
state of the law in Ontario, which requires “strict 
compliance” with the formal requirements for a valid 
will set out in the SLRA. 

Ontario as a Strict Compliance Jurisdiction 

Historically, Ontario courts have declined2 to validate 
wills that are not entirely compliant with the terms of 
the SLRA. Specifically, a will must be: 

• in writing; 
• testamentary in nature; 
• signed by the testator at its end; 
• signed by two witnesses who are present 

when the will is signed by the testator or 
when the testator acknowledges their 
signature; or 

• alternatively, if unwitnessed, the document 
must be entirely in the handwriting of the 
testator to qualify as a “holograph will”.3 

Other than the introduction of virtual will witnessing 
opportunities during the COVID-19 pandemic, which 
have been made permanent under the Accelerating 
Access to Justice Act, 2021,4 we have seen limited 
leniency in the enforcement of strict compliance in 
Ontario. For example, we have seen testamentary 
documents set aside in a number of scenarios, 
including the following: 

• an otherwise valid will only signed by one 
witness or by two witnesses, who have 
signed electronically or after meeting with 
the testator; 

• an otherwise valid will with other 
irregularities in the signature of the testator 

or either witness; and 
• an otherwise valid holograph will, invalid as a 

result of the location of the signature 
(preceding the document’s dispositive 
provisions). 

During the pandemic, many lawyers have taken 
advantage of the ability to assist clients in the remote 
execution and witnessing of their wills, as well as the 
execution and witnessing of wills in counterpart. In order 
to validly do so, the will must be witnessed using audio-
visual communication technologies. In Re Swidde 
Estate5, however, the drafting solicitor and other witness 
were neither in the physical presence of the testator nor 
in her presence by way of audio-visual communication 
technology, at the time that a codicil was signed. 
Instead, the witnesses were in communication with the 
testator over the phone (without video) at the time that 
she signed the codicil. The codicil was later couriered to 
the witnesses, who then each signed the same 
document. The Court found that this did not meet the 
requirements set out under the Emergency Order in 
Council permitting remote execution and witnessing of 
wills, and the codicil could not be admitted to probate. 
This case may serve as a reminder that, even in the 
context of the remote execution and witnessing of 
testamentary documents and upcoming legislative 
change (as set out below), all requirements must strictly 
be adhered to for the time being. 

At times, the application of strict compliance in Ontario 
has resulted in outcomes inconsistent with the 
presumption against intestacy and the objective of 
honouring, to the extent possible, the wishes of a 
(would-be) testator. 

Introduction of Will Validation in Ontario 

Ontario’s Estates Bar has largely welcomed the 
proposed introduction of will validation legislation. The 
new section 21.1 of the SLRA will read as follows: 

Court-ordered validity 

(1) If the Superior Court of Justice is 

ESTATES NEWS  

by Suzana Popovic-Montag and Nick Esterbauer 
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satisfied that a document or writing that 
was not properly executed or made 
under this Act sets out the 
testamentary intentions of a deceased 
or an intention of a deceased to revoke, 
alter or revive a will of the deceased, 
the Court may, on application, order 
that the document or writing is as valid 
and fully effective as the will of the 
deceased, or as the revocation, 
alteration or revival of the will of the 
deceased, as if it had been properly 
executed or made. 

No electronic wills 

(2) Subsection (1) is subject to section 
31 of the Electronic Commerce Act, 
2000. 

Transition 

(3)Subsection (1) applies if the 
deceased died on or after the day 
section 5 of Schedule 9 to 
the Accelerating Access to Justice Act, 
2021 came into force.6 

Since receiving Royal Assent, section 5 of Schedule 9 
to the Accelerating Access to Justice Act, 2021, was 
proclaimed by the Lieutenant Governor to come into 

force on January 1, 2022. Accordingly, will 
validation will be available in respect of 
testamentary documents left by individuals who die 
on or after January 1, 2022 only. Interestingly, as its 
availability is based on date of death rather than the 
date of execution of the document, testamentary 
documents currently in existence and those 
currently being executed may be capable of 
benefitting from will validation. 

While new section 21.1 has been referred to by 
some as a “substantial compliance” provision, the 
reality is that it does not necessarily require 
substantial compliance with the SLRA’s formal will 
requirements. The provision will instead permit 
courts to validate a testamentary document on a 
case-by-case basis where doing so will give effect 
to the deceased’s testamentary intentions. While 
most documents validated by the courts under 
section 21.1 may substantially comply with the 
SLRA’s formal requirements, this will not be a 
prerequisite to the validation of a document as a will 
or codicil. This leaves the question of 
circumstances in which we might see the SLRA’s 
will validation provision applied beginning next year.   

Will Validation in British Columbia 

The wording of British Columbia’s will validation 
provision under the Wills, Estates and Succession 
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Act mirrors that of section 21.1 of the SLRA, reading 
(in part) as follows: 

(2) On application, the court may make 
an order under subsection (3) if the 
court determines that a record, 
document or writing or marking on a 
will or document represents 

(a) the testamentary 
intentions of a deceased 
person, 
(b) the intention of a 
deceased person to 
revoke, alter or revive a 
will or testamentary 
disposition of the 
deceased person, or 
(c) the intention of a 
deceased person to 
revoke, alter or revive a 
testamentary disposition 
contained in a document 
other than a will. 

(3) Even though the making, 
revocation, alteration or revival of a will 
does not comply with this Act, the court 
may, as the circumstances require, 

order that a record or document or 
writing or marking on a will or 
document be fully effective ….7 

As in Ontario, will validation may be granted on 
application where a court is satisfied that its 
validation is consistent with the testamentary 
intentions of the deceased. Accordingly, case law 
from British Columbia may provide some guidance 
on how we can expect Ontario’s new will validation 
provision to be applied. 

In one decision out of the Supreme Court of British 
Columbia,8 a computer file prepared by the 
deceased was admitted as a will. The Court 
concluded that the computer record represented the 
deceased’s full and final testamentary intentions. 
After the deceased’s death, his family located no 
formal will, but a Word document on his computer 
saved as “Budget for 2017”. The computer file read, 
in part, as follows: “Get a will made out at some 
point. A 5-way assets split for remaining brother 
and sisters. Greg and Annette or Trevor as 
executor.”9 The Court considered the purpose of 
British Columbia’s will validation provision of 
preventing “testamentary intentions from being 
defeated for no good reason.”10 In order to grant the 
validation of the computer document as a will, the 
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Court satisfied itself as follows: 

(1) the testamentary document is authentic; 
and  

(2) the testamentary document 
contains the full, final, and fixed 
testamentary intentions of the 
testator. 

In a more recent decision of Bishop Estate v 
Sheardown,11 the British Columbia Supreme Court 
applied the province’s will validation provision to 
validate an unexecuted will. The deceased had 
instructed her lawyer to prepare the new will, which 
was reviewed and approved by the deceased. The 
deceased had made an appointment with her lawyer 
to execute the will in March of 2020, which 
appointment was cancelled as a result of the 
pandemic. Four months later, the deceased died 
without having made alternate arrangements to 
execute the will. The estate trustee named in a prior 
will applied to the court for direction as to which 
testamentary document left by the deceased should 
govern the administration of her estate. A charity, the 
beneficiary under the prior will, asserted that the will 

validation provision could not “be used to validate a 
will that is substantially invalid”.12 The Court again 
reviewed the purpose of British Columbia’s will 
validation provision, considering it to cure issues of 
formal invalidity without any limitation as to whether 
a document is “substantially invalid”. Ultimately, the 
Court accepted the unexecuted document as (1) an 
authentic representation of (2) the deceased’s fixed 
and final testamentary intentions, and exercised its 
discretion in validating the unsigned will. 

It is worth noting that British Columbia courts have 
described their authority to validate wills as 
inevitably and intensely fact-sensitive. The burden 
of the propounder in proving that a will should be 
validated is on a balance of probabilities. Factors 
relevant to finding a fixed and final expression of 
intention include the presence or absence of a 
signature, the deceased’s handwriting, witness 
signatures, revocation of previous wills, funeral 
arrangements, specific bequests and the title used 
for the document.13 

How Will Validation Might Differ in Ontario 
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While we have seen British Columbia apply will 
validation in a wide set of circumstances, the case law 
has developed since 2014, when the Wills, Estates 
and Succession Act was enacted. British Columbia 
had previously been a strict compliance jurisdiction 
like Ontario.14 

Estate law in Ontario and British Columbia differs in a 
number of respects. Typically, in Ontario, we see 
decisions that more strictly adhere with the literal 
meaning of legislation and historical legislative intent, 
with more limited case law determined on the basis of 
what result may be most fair and equitable in the 
circumstances. For example, British Columbia has 
seen recent cases where the distribution of an estate 
has been altered because an estate plan was 
discriminatory, where we have seen the opposite 
result in Ontario.15 Accordingly, while only time will 
tell, we may see a more measured approach to will 
validation in Ontario to cure technical deficiencies, 
perhaps an issue with the testator’s signature or 
where it is located in the document, or an issue in 
witnessing, rather than applied in circumstances 
where a will was not finalized and/or signed in any 
manner. We can likely expect these cases 

considered, as in British Columbia, on a case-by-
case basis, with the goal of effecting clear 
testamentary intentions. 

One area where we already know will validation will 
differ in Ontario from that in British Columbia is in 
the validation of electronic wills and recognition of 
electronic signatures. Notably, section 21.1 of the 
SLRA carves out the use of electronic 
signatures. Some estate practitioners had been 
hopeful that electronic signatures would be 
accepted under the proposed estate legislative 
reform, given the recent increased acceptance of 
electronic signatures in the swearing and 
commissioning of affidavits and other legal 
documents, and options available to verify their 
authenticity. Section 31 of the Electronic Commerce 
Act, 2000,16 excludes the application of that act to 
wills, codicils, testamentary trusts, and powers of 
attorney. Accordingly, it appears that a will signed 
by the testator or witnesses using electronic means 
cannot be validated by an Ontario court, even after 
section 21.1 of the SLRA comes into effect. For 
now (including after January 1st of next year), all 
wills still require actual, “wet” signatures in order to 

 

https://adrchambers.com/roster-rate-mediation/
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be valid.   

Whether Ontario’s application of our new will 
validation provision operates in a manner similar to 
how courts have applied will validation in British 
Columbia or not, this is a significant change to the law 
of validity of wills in Ontario and our province, as of 
January 1, 2022, will no longer be a strict compliance 
jurisdiction where some documents clearly intended to 
function as a valid will are rejected and deemed 
ineffective for technical reasons. 

Even if a will may be validated by the court under 
section 21.1, the uncertainty, delay, and expense 
relating to applying for court-ordered validation of a 
will may still be best avoided by encouraging clients to 
seek the assistance of an experienced estate planning 
lawyer in the preparation of testamentary documents. 
 

 
1. RSO 1990, c S.26 [the “SLRA”]. 
2.  One outlier decision appeared in Sisson v Park 
Street Baptist Church (1998), 24 ETR (2d) 18 (OCJ).  
It was not followed in various other instances. 

3.  
SLRA, supra note 1, ss 3, 4, 6. 

4.  Bill 245, 1st Sess, 42 Leg, Ontario, 2021 
(assented to 19 April 2021), the same act under 
which Ontario’s will validation provision is being 
introduced. 
5. 2021 ONSC 1434. 
6.  Supra note 1, s 21.1. 
7.  SBC 2009, c 13, s 58. 
8.  Re Hubschi Estate, 2019 BCSC 2040. 
9.   Ibid at para 1. 
10.  Ibid at para 29; Re Hadley Estate, 2017 BCCA 
311 [Hadley Estate]. 
11.  2021 BCSC 1571. 
12.  Ibid at para 27. 
13.  See Estate of Young, 2015 BCSC 182, and 
Estate of Palmer, 2017 BCSC 1430, for a more 
fulsome review of these factors. 
14.  Hadley Estate, supra note 10 at para 33. 
15.  See, for example, Grewal v Litt, 2019 BCSC 
1154, in contrast to Spence v BMO Trust Company, 
2016 ONCA 196. 
16. SO 2000, c 17. 
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this change and will continue to have travel limita-

tions. 

 

What to expect? Testing, reporting, delays in travel 

and on arrival. Probably also some confusion - after 

all it is the airlines who are implementing these 

changes. 

 

What to bring? Proof of vaccination and an extra 

dose of patience! 

 

US Immigration Update  

 

US Updating its travel requirements - changing 

from country/region-based bans to individual 

vaccination requirements  

 

On Monday, September 20, 2021 the White House 

announced that starting in early November, all for-

eign nationals traveling to the United States will be 

required to be fully vaccinated against COVID-19 

and to show proof of vaccination before boarding a 

plane bound for the U.S. 

 

This new plan will replace the existing regional bans 

on travel to the US for foreign nationals and will 

move to an individual assessment of the traveler 

and their vaccination status. There are currently re-

gional travel bans in place for the UK, Ireland, the 

Schengen area, China, India, Iran, South African 

and Brazil. 

 

The White House has not yet released the official 

policy document, which is expected to provide more 

details. Additionally. the definition of ‘fully vaccinat-

ed’ has not yet been released by the Centers for 

IMMIGRATION LAW NEWS  

by Melissa Babel 

Parent and Grandparent 2021 Program has started:  
 
IRCC has started to invite sponsors to the 2021 Parent/
Grandparent sponsorship lottery. Emails are going out 
to registered sponsors over the next 2 weeks. Enough 
invitations are expected to be sent to reach the goal of 
accepting 30,000 complete applications. Only sponsors 
who created an 'interest to sponsor' profile in 2020 are 
eligible to be invited.  
 
If you are a lucky sponsor who receives an invitation, 
don't delay - 60 days to file is not a long time to prepare 
a complete PR application (including medicals and po-
lice clearances). Reach out to us for support - we love 
to help families reunite in Canada! 
 
Re-opening of border to Non-US citizens and Per-
manent Residents took effect September 7, 2021  
 
What does this mean? If you are fully vaccinated with 
a Health Canada approved vaccine (Pfizer, Moderna, 
AstraZeneca or Janssen) and meet the requirements 
for travel - testing, being asymptomatic etc. - then you 
should be permitted to travel to Canada for 
'discretionary' reasons. 
 
What does that mean!? Until September 7 (or August 
7 for US citizens) only 'non-discretionary' or essential 
travel was permitted. You could travel for work, for 
study, or if you fit an exemption to the general rule 
against travel to Canada. 

 

What has changed? The requirement for the purpose 

of travel to be 'essential' is lifted. 

 

What now? Travel is still limited to Canada - the unvac-

cinated, or those vaccinated with any of the other 

COVID vaccines (Sinovac, Sinopharm, Vector institute 

etc.) and partially vaccinated people do not benefit from 
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purposes, the U.S. government has not made a re-

ciprocal announcement and the land border with 

Canada remains restricted to 'essential travel,' re-

gardless of vaccination status.  The U.S. land Bor-

der remains closed to non-essential travel until 

at least October 21, 2021. 

 

Express Entry Update September 2021 
 
  
September has seen three rounds of invitation to 
apply for permanent residence under Express Entry 
(with another possibly coming before the end of the 
month to be consistent with the pattern of 4/
month). One notable change in the pattern is the 
smaller number of invitations issued to the Canadi-
an Experience Class applicants, which has driven 
the CRS Points required to be invited up to 462, a 
high water mark over then past several months. 
There continue to not be any invitations issued to 

Disease Control and Prevention (“CDC”) and it is not 

clear which vaccines will be included in the approved 

list for travelers. The CDC will require airlines to collect 

and provide passenger information to aid contact trac-

ing. 

 

What does this mean for Canadians? 

 Non-essential travel by land border continues to be 
limited 

 Proof of vaccination will be required for air travel 
Negative COVID-19 test will be required prior to air 
travel 
 

US Land border with Canada remains restricted 

 

Despite the announcements from the Canadian govern-

ment to allow U.S. citizen and permanent residents who 

are fully vaccinated to enter Canada for discretionary 
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Federal Skilled Workers or Federal Skilled Trades ap-
plicants since March 2020. As of August 16, 2021, 
there are just over 36,000 candidates in the Express 
Entry pool with CRS points of between 451-500, which 
is likely where our applicants for economic immigration 
will continue to be drawn from for the remainder of 
2021.  
 
On September 1, 635 invitations were issued to candi-
dates in the PNP with CRS scores of 764 or higher, fol-
lowed by a draw on September 14, in 
which 2000 invitations (down from the usual 3000) were 
issued to candidates in the CEC with CRS scores 
of 462 or higher. 
 
On September 15, 521 invitations were issued to can-
didates in the PNP with CRS scores of 732 or higher. 
 

 

Alberta Immigrant Nominee Program Holds signifi-

cant draw in its Express Entry Stream   

 

The Alberta Immigrant Nominee Program (AINP) has a 

number of distinct streams for nomination of candidates 

interested in applying for permanent residence who 

have an intention to settle in that province. On the 

whole, the AINP has 6250 nomination certificates to 

issue, however as announced in Alberta's Economic 

Recovery Plan, the AINP issued only 4000 nominations 

in 2020.  

 

The Alberta Opportunity Stream and the Express Entry 

Stream are the most active mechanism for nomination 

by the province. The AINP reports have approximately 

750 Alberta Opportunity Stream applications in queue.  

 
In September, there were three draws from the Express 
Entry Stream (on September 7 - 500 Notifications of 
Interest (NOI) were issued, September 14, 385 NOIs 
were issued and again on September 21, 450 NOIs 
were issued). These are large numbers compared to 
previous months.  

 

Melissa M. Babel, Certified Specialist in Immigration 
Law (Ontario), Foreign Legal Consultant (U.S. Immigra-
tion).  
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Tax Court of Canada Rules Straddle Transactions 

Not a Sham 

Paletta Estate v. H.M.Q. 2021 TCC 11 

Summary  

The appellant1 entered into straddle transactions to 

shelter income.  The Minister of National Revenue 

(“Minister”) reassessed to disallow the losses created 

by the straddles on the basis that there was no source 

of income and that the trades were a sham.  The Tax 

Court of Canada (“TCC”) disagreed and (for the most 

part) found for the appellant.   

Background 

The appellant was involved in various businesses, 

including meat packing and real estate development.  

As part of his meat exporting business, the appellant 

would receive foreign currency.  He began speculating 

by selling certain amounts of this foreign currency.  In 

or around 1999, the appellant was introduced to a tax 

plan which would generate non-capital losses through 

forward foreign exchange trading.  These transactions 

are referred to as straddle transactions.  In simple 

terms, the appellant entered into a set of forward 

foreign exchange contracts.  He agreed to buy 

offsetting contracts to both buy and sell a foreign 

currency at a future date.  The plan would then 

generate non-capital losses. The appellant then 

decided the amount of the loss to be taken in that year, 

and the gain would be carried over the following year.  

Justice Spiro found as a matter of fact that the sole 

purpose of the trading each year was the realization of 

the target loss, which was used to eliminate most (if 

not, all) of the appellant’s taxable income in that year.   

Financial Background 

The foreign exchange contracts at issue are not 

traded on an exchange but are entered into directly 

between two parties.  This is commonly referred to 

as the over-the-counter market.  This is important 

because value dates ( i.e. value of gains and 

losses) can be chosen by the parties. All of the 

foreign exchange trading at issue in this appeal 

occurred on the over-the-counter market between 

the appellant and three brokerage firms based in 

London, England. 

Justice Spiro succinctly describes the forward as an 

agreement between two counterparties to trade a 

fixed amount of currency at a set rate on a 

pre‑determined value date.  An option subsumes 

two types of financial instruments, namely, a put 

and a call.  A call gives the holder the right to 

purchase the underlying asset or instrument at a 

specific price (the “strike price”) on or before the 

option’s expiration date. A put option gives the 

buyer the right to sell an underlying asset or 

instrument at a strike price on or before the option’s 

expiration date. A synthetic forward “…is created by 

using two options to synthesize the effect of a 

forward. A long call option and a short put option 

with the same value date and strike price constitute 

a synthetic long (buy) forward. Similarly, a short call 

option and a long put option with the same value 

date and strike price constitute a synthetic short 

(sell) forward.”2 

The Trades and Losses 

The tax plan was relatively simple.  Before the end 

of the year, the loss legs of the straddle would be 

closed out so as to realize the target loss for the 

TAX LAW NEWS  

by Amit Ummat 
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year.  Shortly after the start of the next taxation year 

the corresponding gain legs would be closed out and 

realized.  Finally, the target loss for the next taxation 

year would be sufficient to shelter (a) the gains realized 

earlier in the taxation year and (b) the taxable income 

that the appellant anticipated receiving in that year. 

Synthetic forwards were used to construct the 

straddles.  The straddles would result in losses. The 

actual losses (and gain in 2007) at issue were as 

follows: 

 

 

 

 

 

 

 

 

The appellant would advise the promoter the amount of 

loss to be taken in a particular year and would pay the 

brokerage firm a fee (set as a percentage of the target 

loss). Those fees would be divided amongst the 

promoters and the brokerage firms.  

The appellant benefitted tremendously by entering into 

the straddles. Despite having received over 

$38,000,000 of income from 2000 to 2007, the 

appellant managed to keep his aggregate taxable 

income over the same period to just over $1,000,000 

by means of forward foreign exchange trading.3 

Reassessments 

The Minister reassessed in 2014 (well outside the 

normal reassessment period) to disallow the losses on 

the basis that the forward foreign exchange trading 

was a sham, and that there was no source of income 

against which the claimed losses could be deducted.  

Gross negligence penalties were also assessed.  

 

Decision & Analysis 

Experts were called to testify on the complicated 

financial underpinnings of the straddle transactions.  

The appellant called experts in financial instruments 

and foreign exchange markets.  The Crown called 

experts in both risk measurement and financial 

derivatives and in foreign exchange trading.  In 

summary, the Crown’s experts opined that no one 

seeking to make money would engage in these 

trades, and that there was no business purpose for 

the straddles.   

The Crown’s primary argument was that the 

appellant’s trading was not a source of income.  In 

other words, the Crown asserted that a tax loss 

scheme could not be considered a business.  Since 

the appellant’s motive was to create tax losses, he 

could not be said to have incurred actual losses 

from carrying on a business. The Crown also 

alleged that all of the trading documentation was 

fabricated, and that therefore the trading was a 

sham.  The Crown argued that because the target 

loss was ordained and that there was an inherent 

lack of risk in the trades, there could be no actual 

business.  

The appellant argued that there was no sham and 

the straddles were legally effective.  The appellant 

relied on the reasoning in Friedberg4 where the 

Supreme Court found that closing out loss legs in 

year one and then carrying forward the gains was 

legitimate.  Since  the appellant did the same thing, 

in the appellant’s view the same result should 

follow.  

Furthermore. The appellant argued that the Crown’s 

source argument was inconsistent with the 

Supreme Court’s decision in Stewart.5 As forward 

foreign exchange trading is a commercial activity 

with no personal element, there was necessarily a 

source of income for purposes of the Income Tax 

Act. 

Was there a business purpose?  

It was agreed that the forward foreign exchange 

trades were entered into for deferral purposes.  But 

the Court indicated that an absence of business 

purpose did not mean that there was no source of 

income.  The Court relied on the Supreme Court’s 

statement in Stewart  that where the nature of an 

activity is clearly commercial, there is no need to 

Taxation Year         Claimed Losses/Gains 

2000                            ($6,184.460.89) 

2001                            ($2,150,917.06) 

2002                           ($10,007,726.00) 

2003                             ($6,198,247.76) 

2004                             ($4,294,300.06) 

2005                             ($5,134,923.14) 

2006                           ($21,236,115.40) 

2007                              $6,444,216.20 

Total:                         ($48,762,747.11) 
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analyze the taxpayer’s business decisions. Such 

endeavours necessarily involve the pursuit of profit. As 

such, a source of income by definition exists, and 

there is no need to take the inquiry any further.6 

Furthermore, the Walls7 decision stands for the 

proposition that the Stewart test applies even if the 

activity in question is entirely tax motivated.  With this 

legal backdrop, the Crown’s source argument failed.   

Forward foreign exchange trading is, by its 
very nature, a commercial activity. In 
addition, there would always be a positive 
or negative difference between the value 
of the loss leg and the value of the gain 
leg at any particular time. There was no 
personal or hobby element involved as far 
as Mr. Pat Paletta was concerned. On that 
basis, the first test in Stewart is satisfied. 
The Court’s decision in Stewart instructs 
us clearly that the source analysis in such 
circumstances must end there.8 

The Court further found that there was a degree of 

risk, which was contrary to the Crown’s position that 

the trades bore no risk.   

Were the trades a sham? 

Justice Spiro detailed the current state of the law on 

sham.  All of the cases reviewed by Justice Spiro 

indicate the serious nature of a sham allegation, and 

that any evidence of deceit by a party must be clear 

and convincing.  The Crown alleged that since the 

appellant was not actually trading forward foreign 

exchange contracts, the entire scheme was a sham.   

The Court was unpersuaded.  The Crown adduced no 

evidence of the fabrication of any trades at issue or 

the trading documentation.  The brokerage firms 

participating in the trades were bona fide firms.  There 

was simply nothing intentionally false or misleading 

about the trading documents.   

Did Frieberg apply? 

The Court was clear that the Friedberg decision 

applied. Friedberg “…stands for the proposition that 

straddle traders may report the results of their trades 

for tax purposes on a basis that does not reflect the 

true economic results of such trades. Unhappy as the 

Minister may be with that decision, there is no basis on 

which she can avoid its effect on the taxation years at 

issue.”9 

Apart from filing errors resulting in the under-

reporting of income in the 2002 taxation year and 

penalties imposed thereto, the  appeals were 

allowed. 

Key Takeaways 

It is important to note that in 2017 Parliament 

enacted a set of rules dealing specifically with 

straddles in subsections 18(17) to 18(23) of the 

Income Tax Act.  Paletta is therefore of limited 

relevance to trades occurring after March 22, 2017. 

The Paletta decision is replete with critical principles 

of law, including but not limited to: 

• There is no business purpose test in Canadian 

tax law.10 

• Lack of business purpose is not a sham.11 

• The Crown argued that a judicial anti-avoidance 

doctrine of “window dressing” exists in Canada, 

which is different than the doctrine of sham. The 

Crown, however, did not cite any binding 

authority that establishes “window dressing” as a 

stand-alone judicial anti-avoidance doctrine.12 

 

1. Appellant in this article refers to Mr. Pasquale Paletta. The actual 
applicant is his estate. 

2.    Paletta Estate v. H.M.Q. 2021 TCC 11 (“Paletta”), at para. 24 

3.    Paletta, at para. 100. 

4. Friedberg v Canada [1993] 4 SCR 285 (“Friedberg”). 
 
5. Stewart v Canada 2002 SCC 46, [2002] SCR 645 (“Stewart”). 
 
6.     Stewart, at para. 53. 
 
7. Walls v Canada [2002] 2 SCR 684. 
 
8. Paletta, at para. 204. 
 
9.     Paletta, at para. 191. 
 
10.   Paletta, at para. 228. 
 
11.   Ibid. 
 
12.   Paletta, at para. 245. 
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OJEN NEWS 

 by Inga B. Andriessen 

OJEN – Halton Committee Update 
 
We are excited to start the new school year with in
-person learning for students. 
 
To date, we have not been advised by teachers at 
any of the schools that speakers would be wel-
come to attend the classes in person, so we are 
continuing to offer virtual classroom opportunities 
for lawyers. 
 
We have received requests for Virtual Bail Court 
visits and those are proceeding as they did last 
year. 
 
We will be requiring volunteers again for our Mock 
Trial Tournament. The format has yet to be deter-
mined as to whether it will be virtual or in-person. 
 
Similarly, a Law and Justice Event is being 
planned for late May 2022. We will be asking for 
volunteers to come and speak to students who 
have an interest in the law as a potential future  
career. 
 
In addition to the two structured events, there are 
always opportunities to speak to classes. 
 
If you are interested in participating in speaking to 
high school students, please feel free to reach out 
to the undersigned directly. 
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CLASSIFIED ADS 

LOOKING FOR A WILL 
 
RE: Estate of Paul Alexander Koschanow 
Solicitors for the above-noted estate are 
currently searching for the original Last Will and 
Testament of the deceased together with the Affi-
davit of Execution of Will.  If you have any infor-
mation, please contact Green Germann Sakran at 
telephone 905-639-1222, ext. 232 or by email to: 
wills@ggslaw.ca 

  
 

mailto:wills@ggslaw.ca
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CALENDAR OF EVENTS 

October 3-9 
Mental Health Awareness Week 
 
 
Monday October 11 
Thanksgiving—Court House Closed 
 
 
Wednesday October 13 
9:00 am—4:00 pm 
Real Estate Webinar 
See the event flyer on page 4 or click 
here to register! 
 
 
Monday October 18 
4:30-6:30 pm 
First Nations Inuit and Metis chil-
dren and special needs children in 
Child Protection 
Register here! 
 
 
Saturday October 23 
9:00 am—1:00 pm 
Criminal Law Webinar 
See flyer on page 9. 
Click here to register! 
 
 
 
 
 
 

October 25-29 
Access to Justice Week 
Learn more here! 
See the schedule on the TAG 
(The Action Group on Access to 
Justice) website.  
 
 
Wednesday, October 27 

United Way  
Sopinka Luncheon 
This year’s guest speaker will be 
The Honourable Madam Justice 
Sheila Martin, Supreme Court of 
Canada and will be held at the 
Sheraton Hamilton. 
Visit the United Way website! 
 
 
Thursday November 11 

Civil Litigation Webinar 
See page 8 for details. 
 
Remembrance Day—Court 
House Closed 
 
 
 

https://haltoncountylaw.ca/event-4431993
https://haltoncountylaw.ca/event-4087011
https://haltoncountylaw.ca/event-4392871
https://lso.ca/news-events/events/events-2021/access-to-justice-week-2021
https://lso.ca/theactiongroup/access-to-justice-week
https://lso.ca/theactiongroup/access-to-justice-week
https://lso.ca/theactiongroup/access-to-justice-week
https://www.uwhh.ca/

